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Abstract

During revolution and national unification, Viethnage government nationalized agricultural and forest
land throughout the country. While agriculturaldamas de-collectivized in thHeoi moireforms since
mid-1980s, the majority of forest and forest laa@ bhontinued to be managed by state enterprises. Fo
members of Vietnam’s 53 recognized ethnic minagityups, the formation of state-owned forest
enterprises (SFEs) has meant the end of customiaunye arrangements, leading to exclusion from
traditional lands used for agriculture, huntingd @ollection of non-timber forest products. Althbuig
recent decades, a consensus has built on the mebdrnge the SFE system, however, in realitystiils

far to achieve the desire results. Conflicts owveest land between SFEs and local people arevitidly
happened in Vietnam.

This paper describes efforts to reform SFEs analwes$and conflicts, based on in-depth case studfies
communities in Lang Son, Quang Binh, and Lam Domyipces. These cases demonstrate villagers’
initiatives to obtain and use land use rights &irttraditional forest lands. The paper summarkess
drivers of land conflict and concludes with reconmatetions for policy change in revision of the Ftmes
Law and improvements in the management of forestreerights.

Key Words: Customary law, Land and forest conflicts, Land teraecurity, State-owned forest
enterprise



1. INTRODUCTION

During the process of revolution and national waifion, Vietnam’s Communist government nationalized
agricultural and forest land throughout the counwile agricultural land was de-collectivized et

Doi moireforms beginning in the mid-1980s, the majoritfarest and forest land has continued to be
managed by state enterprises. For members of Viesra3 recognized ethnic minority groups, the
formation and persistence of state-owned foregrprises (SFEs) has meant the end of customaryetenu
arrangements, leading to exclusion from traditidaatls used for swidden agriculture, hunting, and
collection of non-timber forest products. The sgst& exclusion embodied by SFEs has been a major
contributing factor behind many local conflictsgliding in the Central Highlands, Northern mourgain

and elsewhere in the country — conflicts that amgoing and continue to emerge today.

To improve effectiveness of the SFEs and reducélicobetween people and SFEs, Viethamese
authorities have been aware of the need for refdfr8FEs for well over a decade. In 2003, the Paiitb
issued Resolution 28, replacing direct state mamagewith four types of companies and management
boards with mixed government and individual ownigrsh superficial change that was widely critiqued
as “old wine in new bottles’binh n#i, ruou cz). The Law on Forest Protection and Developmen®420
allowed for some forest land to be allocated tosetwolds and communities. As of 2015, 26% of forest
land has been allocated to individual householdis284 to collective community management. However,
some community members complain that the land #éiheallocated is of poor quality, inaccessible from
their villages, and/or entirely lacking in existitrge cover, making it next to impossible to earn a
sustainable livelihood from forest management al@&MEs, in spite of their recognized inefficientgye
been able to keep much of the best forest lanth@anselves: nationwide, 164 SFEs continue to cbntro
2,222,330 hectares.

Although a consensus has built on the need to ehtigSFE system, it remains unclear how much state
land will be returned to local communities and tehads, and how much could be re-allocated by
authorities to private investors. Proponents ofgiization (or what is euphemistically called
“equitization” in pseudo-saocialist Vietnam) tout attwould surely be significant economic efficiency
gains, but serious questions exist about the teaegpy of the transactions involved and their é¢fec
ethnic minority communities. As long as land idestawned, villagers at least have the potential to
advocate upwards within the Party-state systerthfgr interests. Privatized forests risk exacerigati
insecurity of tenure among ethnic communities, fointo the potential for new and more severe forms

of land disputes and conflicts.

This paper will examine in-depth case studies & &form and local land and forest conflicts irethar

provinces: Lang Son in the northeast, Quang Birthémorth-central region, and Lam Dong in the



Central Highlands. In all casdébge paper wilanalyze the current land conflict, themphasize villagers’
actions to obtain and use land use rightheir traditional forest land§ he papeends with
recommendations for policy change, especially @process of continuing nevaion of SFEs and
revision of the Forestry Lavas well as policy implicatics for implementation oForest Law
Enforcement, Governance and TraFLEGT) and Reducing Emissiofrem Deforestation and Fore
Degradation (REDD+po advance and protect foreenure rights in Vietham’s ongoing economic refc

process.
2. FOREST LAND MANAGEMENT IN VIETNAM

According to the Vietnameggenera'Statistics Department (GSO), asidcember 201 the total forest
land area nationwide is 15,373,06:, of which 12,134,259 h@ccounting for 78.9%) was allocatec
different land user groups. The remaining area3@204 ha, 21.1% of the total) has not been akat
and is currently being managed by Commune Peo@lesmittees (CPCs) and communit
(temporarily allocated fomanagementForest land is divided by laimto three main categories: spe-
use forestsr{rng dac dung) such as in national parand nature reserves; protected forerizng phong
hg) maintained for environmental purposes, such dsnslaed protectn; and production forestring
sin xuit) that is used for production of timber and ottwest product® Forest areis allocated to 7

major user groupss shown in Figurl.

Figure 1. Forested area classified by different forest owmegroups
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Source:Government Report to National Assemblyervision, 2015

The terminology of State Forest Enterprislam trnrong quc doanb first appeared in Vietnam in 19!

! As this paper deals with state forest enterprisié$orest areas referred to in the text are di@sbias production fost except
as otherwise noted.



(Nguyen Va Dang 2001). The State estabed SFEd0 undertake forest management and prote:
tasks and tharvest timber for the purpose of f-war economic rehabilitation. Unlike othstate-owned
enterprises (SOEs), SFEs were allocdarge areas of state-managed léordthe purposes of timb
logging and food productioly 1991, there were a total of 48FEs nationwic; after implementing the
2003 Politburo resolution onmevationof SFEs, the number has reduced to (Fégure 2. In almost all
provinces, however, thereas overlap between SFEs and local governmentsdiegethe manageme
of forest land.

Figure 2. Changingnumber of state-owned agriculture and forest enterprisa over time
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Source: Authors’ synthesis from data@overnmenof Vietnam (2015)

The overexploitation of natural timber without proper atien to forest protection and enrichment
resulted in seous forest resource deplet. Government management through SFEs did not attra
participation of local people aror incentivize forest production (McElwee, 201In 1986, as many as
200 SFEs out of more than 400 SFEs did not haveuade forest resources for timber harvesiA
report reviewing SFEgerformance during this period showed imostSFEs were poorly nnaged, had
no capital, and lacked busimsesnd production capaci (Nguyen Van Dang, 2001

To tackle this problem, tHerestry sector shifted its focus from exploitatimimatural resources to fore
development and productig¢8ikor, 1998) Various eforestation programs started to be carried ot
particular Program 327 agreening bare land and hills, and other reforestaind forest protectic
programs with support from international organizasi such as FAO, UNDlandJICA. The Government
identified one of the allegedfivers of forest degradation was shifting cultivatpracticed by ethni

minorities. Forest protection tasks were, therefoomnected to the permanent farming and settle



policy (@inh canhdinh ar). As of 1990, after 20 years of implementing tkenpanent farming and
settlement policy, there were 1.9 million peopld jhi85 communes who had been permanently resettled.
During this period, many SFEs played a crucial mlstabilizing the lives of local inhabitants thigh

the development of rural infrastructure and supptariivelihood enhancement. In 2000, as many as
280,000 households out of 25 million people weliadpenobilized to permanent farming and settlement
practice (Nguyen Van Dang, 2001). Due to the Shkitskasing land utilization demands for
reforestation and increasing population, however pressure of the population over the land was,
therefore, increasing. This required the SFEs tokfyutransform in order to establish new forestd a
enrich forest resources, and balance between edomuerests of the SFEs and interests of the local
communities. Since 1991, SFEs have experienceddmgws and restructuring processes, including
restructuring under the directions of Politburo &teson 28-NQ/TW dated June 26, 2003, Decree
200/2004/ND-CP dated December 3, 2004, PolitbursoRéion 30-NQ/TW dated March 12, 2014,
Decree 118/2014/ND-CP dated December 12, 2014rapkimentation of the he 5 Million Hectare
Reforestation Programme (also known as 661 progiaording to the name of Prime-Minister decision
661/QD-TTg of 29 July 1998 for the program). Theation of forest land utilization by state forest
companies after restructuring is shown in Table 1.

Table 1: Land utilization types in SFEs, 2015

No | Activity Unit Total area

| | Total land area ha 2,222,330
1 | Self production and management ha 1,479)998
2 | Allocation and contract ha 627,550
3 | Joint venture ha 23,102
4 | Lease and lend ha 810
5 | Conflict, encroachment ha 39,950
6 | Unidentified land use ha 50,920

Source: National Assembly report 958/BC-UBTVQH1t&d#@ctober 16, 2015

Table 1 shows that the land area which SFEs maanady@se for timber production is quite substantial.
Many SFEs, however, perform their production andagagment functions through short-term or seasonal
contracts (eg, reforestation, grass clearance)indtividuals. The contracts expire when these tas&s
accomplished. The land area under conflicts andoacbment is listed as 39,950 ha, but National

Assembly delegates state that the figure is mughdmiin reality.



3. CUSTOMARY LAW OF ETHNIC MINORITY PEOPLES REGARDING FOREST LAND
MANAGEMENT

Vietnam has 54 officially recognized ethnic grougfswhich the Kinh majority accounts for 87 percent
of the population. With the exception of the Hothniéc Chinese), Khmer and @, the remaining 50
ethnic groups mostly reside in rural, mountainaesa and are economically and socially disadvadtage
across a range of dimensions (World Bank, 2009)difionally, these ethnic minority communities have
been almost self-sufficient in their daily livelibds, land and forest use, ensuring both daily copsion
and spiritual needs (Luong Thu Hang et al, 2016).tRousands of years, ethnic minority communities
have created a special relationship with their r@&nvironment through their social structure and

systems of customary law.

Customary law is an “established pattern of beh&tiat can be objectively verified within a pactlar
social setting (Wikipedia, n.d.). Customary low sists of rules and customs which have been recedniz
locally, are orally held as having legal effectdatared and developed, or adapted and evolved, ove
time through the practices of specific collectivels as a community, tribe, ethnic or religious grou
Customary law is not is the crystallization of humieehavior and labor in the process of mobilizing
resource use and management over one or many gensia order to adapt and adjust to internal and
external changes. By virtue of their dependence lgnad and forest, ethnic minority groups have
developed knowledge, skills and customs which felesved them to survive and live in harmony with
nature over centuries. Customary rules must beeddig members of the community in order to protect
the common resources for future sustainability (T2915).

Land and forest tenure is the most fundamental eh¢iat relates to the daily existence of ethnic
minority communities. For generations, ethnic gmbpve been using resources derived from the tand t
serve their daily material and spiritual needs.oligh these practices, customary law/tenure has been
formed. Customary law defines how people allocasaurces for certain groups, e.g. who has the
authority to give permission to villagers to get thiater, or to use tree barks, and so forth. lorgext
where customary law/land tenure is not recognieegl, community rights over forestland, there likigly

be a higher threat of losing customary practicesabse community governance over resource use has
been disregarded by official authorities (Luong Hang et al, 2015).

Land and forest tenure has a communal nature aaxtjisred through membership of social groups
which is the bonding force for a living customaaywl One of the key features of living customary law
that land relations are created by, and mirrobttreds and relations between people within the
community. At the heart of a customary land amdite system are the rights that are exercised and

interacting at all levels of social units rangimgrh individual, household, family, clan, villagendhinter-



village. Customary land tenure identifies the iiotabf access and use of common resources between
social groups within the community, e.g. which gufndividual can access non-timber forest prodatts

a certain time during harvesting season; or whehhamv people should stop cutting the forest.
Customary tenure is known to provide security oflifforest and water rights to individuals and
households. This is the key to protecting individa@ority rights and community rights as the whole
(Tuan, 2015). Research done by Oxfam in 3 Vietnampeavinces (Dien Bien, Thua Thien-Hue, and Dak
Lak) in early 2015 shows that 84.39% of researtthgas have their own regulations to protect farest
and 59.9% have community forests which are pratieloyecustomary law for different purposes (Figure
3).

Figure 3: Percentage of villages with community faests
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4. CRITIQUES OF IMPLEMENTATION OF STATE POLICY ON SFEs

Vietnam has transitioned to a market economy sdacky 1990s, and as a consequence, the model of the
government to subsidize state-owned agriculturefargst enterprises is no longer relevant and needs
be reformed. Efforts by the Communist Party and&oment to reform SFEs have been underway for
over a decade, beginning with Politburo Resolu8MNQ-TW in 2003 and Government Decree
200/2004/ND-CP. However, research has demonsttiastdhe implementation of Resolution 28 did not
have any significant results, except for changimgriame of state-owned forest enterprises to ‘fores
companies” and “protective forest management b6#E@ISDE and Forest Trends, 2013). The most
important issues to help facilitate the proces®fifirming state forest enterprises are to conduct
assessments of current land use of the enterpnigbto take back some land to distribute for local
people. These tasks have hardly begun. The maiguas of the poor implementation of the Politburo

resolution are:



- State forest enterprises manage land inefficie#bcording to valuation by MARD in 2010, SFEs
manage more than 4 million hectares of land wititka value of about US $47 billion. However, the
total income of SFEs is $2.3 hillion, or only 4. ¢#the total value of the land. On average, one
hectare of SFE land only produces about 11 miNi@inamese dong (equivalent to about $500),
compared to 30 million dong (~$1,350) per hectddarmd managed by a small-scale farmer.
Compared with private agriculture and forest entegs working in the same area, percentage
between income per investment of SFEs is only aBb%t while those with private forestry company
is 150% (CODE & Forest Trends, 2013).

- Land encroachment and conflict between SFEs aral fmople are regular occurrence&ccording
to the report of the National Assembly to supertigeland management of SFEs in 2015, the total
area of land under conflict between SFEs and lpeaple is about 39,950 hectares. However, the
report noted that this number is as reported bygtwernment, and in reality conflict areas are much
higher than that. There are several reasons ttecteaflict, including the overlapping of mapping
during land and forest allocation for SFEs andllpeaple, as well as increasing demands of people
for land and forest, while the SFEs keep much lautcdo not use it efficiently. Details of land and
social conflicts are illustrated in case studiethmnext section of the paper.

- SFEs create few jobs and make little contributmpadverty reductiontn 2010, SFEs managed more
than 6 million hectares of land but only providé&¥ D00 jobs, comprising 0.5% of the total national
work force. Also, the income of SFE employees i€miower than many other jobs. The average
monthly income of SFE workers is about 2 milliomddless than $100), compared to more than 5
million dong (~$250) for workers in private agrittile companies and other sectors (CODE & Forest
Trends, 2013).

- Local people cannot access forest land for theillhood and religious needSince the land and
forest are allocated to SFEs, local people araltmived to access the forest anymore. In many cases
(which will be further described in the case stajlipeople are not even allowed to collect firewood
bamboo, or mushrooms from forests just a few melistant from their homes. Access restrictions

also affect the traditional worship practices ofhwathnic groups.

5. CASE STUDIES OF LAND AND FOREST CONFLICTS BETWEEN SFEs AND LOCAL
PEOPLE

According to statistics by the Ministry of NatuRésources and Environment (MONRE), land
complaints in general, including complaints relaiedbrest land conflicts, are on the increasimgdr

(World Bank, 2011). In 2003, a total of 5,211 coaipt cases associated with land issues were rdfare



MONRE. This figure increased to 10,650 cases ir624d even more in the following years (ibid.).
Conflicts between SFEs and local residents arepatslonging in duration. In many provinces, fierce
land conflicts between SFEs and local resident®ageing. Land and forest conflicts do not onlyurcc
between local inhabitants and SFEs, but also ahri@@naged by local commune and district
governments and by forest management boards. &@nice, in Thanh Son district (Phu Tho province), a
number of forest land plots are located in landsender conflicts between the Xuan Dai SFE and
commune governments in the district (To Xuan PR067). The below case studies focus on land
conflicts in three sites where field surveys wevaducted by the authors and colleagues at CODE and
Forest Trends in 2013 (Figure 4).

Figure 4. Sites of case studies of local forest ldronflicts
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Source: CODE & Forest Trends, 2013.
5.1. CASE 1: LAND CONFLICT IN LANG SON PROVINCE, NORTHEA SN VIETNAM

Dong Bac Forestry Single Member Liability Limite@@pany (in short Dong Bac Company), Huu Lung
district, Lang Son province was established froformer collective enterprises. The Company’s key
tasks include timber production and trade of materantations for paper pulp. The Company was

allocated for management of a total natural are2l¢825.8 ha, which are located within three proef
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namely Bac Giang (3,235.2 ha), Lang Son (14,124)%hd Thai Nguyen (4,465.7 ha).

Huu Lung district previously contained rich natui@ests with numerous precious timber species.
During the war of resistance against the French§4®1), Huu Lung was a contiguous area between the
enemy-occupied territory and revolutionary basesas, therefore, depopulated (most local residents

evacuated and the area was called an “empty zone”).

Tan Thanh and Thien Ky are two communes within ZboéHuu Lung district. More than 80% of the
population is made up of the Nung and Cao Lan ethroups. Local households face high poverty rates
(45% in Thien Ky commune and 21% in Tan Thanh) hBmimmunes have large agricultural land areas,
making up more than 75% of the communes’ area; iery¢his productive land is located inside theaare
allocated to the Dong Bac Company. As a consequeesielents have very little land area for
agriculture: 0.7 ha/household in Thien Ky anditathousehold in Tan Thanh. This land is mostly used

for cash crop production.

Land conflicts between the Company and local hoolsisthave occurred in almost all villages where the
Company was allocated forest land for managemeahtitiication. The Company’s statistical data shows
that the total land area encroached by househslti,095 ha, accounting for 78.3% of the total lareh
allocated to the Company. Taking Cot Coi villag&fah Thanh commune as a single example, the
Company is managing 400 ha of forest land in thiage, of which 272 ha are encroached and about 70
ha are under conflict. Due to land conflicts, ttmr{any is unable to implement its sustainable fores
management plan (FSC), and as a result has losttopfies to increase the value of its plantation

timber.

In Huu Lung, encroachment by local villagers irtte Company’s land for agricultural cultivation has
occurred since the 1980s, when local househol@searldand for agricultural cultivation. Land cooft
have escalated since 2005, when the Company exgpasddantation forests. Local households were
aware of the potential economic benefits which fation forests could bring about. Conflicts arose o
the SFE’s logged-over plantations, because loaadétoolds used various tactics to encroach on itk la

for cultivation and prevent the Company from reablshing plantations.

The Company is currently managing 3,700 ha of pléot forest, of which about 2,700 ha is contracted
with local households. Before 2009, the Companyraated with local households or “joint venture” as
it was called by the local villagers, with diffetebenefit sharing options. The first option v&iate-

owned plantation forest contractshich are directly managed and invested by theagamy. Contracted
households are paid for their labor efforts contiddl to the work they are employed to do. The Campa
contributes the entire investment in seedlingdilifezr, and pay for tending costs to contracted

11



households. When the plantations are harvestel éndtcle of six years), contracted households are
obliged to repay the Company 35-78 of timber per hectare depending on the soil ciomlidf each
specific location. The repayment level which coctied households are required to contribute to the
Company is reduced to 25-5F im the case of logged-over plantations which agemerated from
saplings.

The second optiomousehold contractsyas applied to new plantations. In this model,Gloenpany
provides direct investment in the design, seedlingd fertilizer. Contracted households make
contributions to the “joint venture” with their laband are obliged to repay to the Company 20-26fm
timber per hectare depending on soil condition. ffantations regenerated from saplings, contracted

households must repay 15-36 per hectare.

5.2. CASE STUDY 2: LAND AND FOREST CONFLICT IN QUANG BIN H PROVINCE,
CENTRAL VIETNAM

The Long Dai Company in Truong Son commune, Quany,Bvas established from the former Long
Dai Forestry Industry Union, which was administebgdhe Ministry of Forestry. In 1989, the Company
was transferred to the Quang Binh Provincial Pés@lemmittee for management. In 2010, the
Company'’s official name was changed to “Long Daigstry Industry Single Member Liability Limited
Company”. The Company’s key functions include fopstection and management, wood production,
forest product processing and services. After lpuastructured in accordance with Decree 200 (2004)
the Company was allocated 100,035 ha of forestflanchanagement, of which 71,000 ha was natural
forest, about 17,000 ha of plantation forest an&d@ ha of non-forested land. The Company is
proceeding to apply for sustainable forest managégwstification for 35,000 ha of natural foresattthe

Company is managing with the expectation to in@étssrevenues from their certified natural timbers

Truong Son is a commune in Quang Ninh district, i@uRinh province. The majority of the commune’s
approximately 70,000 ha of forest land (96.4%) &aged by the Long Dai Company and an associated
Protected Forest Management Board . The Van Kigniegroup accounts for 60% of the commune’s
population. After 1972, a number of Van Kieu comiities migrated from Quang Tri province, further
south, and established villages along the LongRd&r. During this period, the livelihood of local
households mostly depended on shifting cultivatiorest products and partially from agricultural
production (vegetables, peanuts, and beans) iowaslleys along rivers and streams. When the
Government mobilized ethnic minority groups to eeskifting cultivation and follow permanent
cultivation and settlement, the Van Kieu respongesitively to this appeal. The local government,
however, could not allocate arable land to localgbe to replace their abandoned upland rice. Arable

land area along streams was too small to ensursuttestence of local households, particularly wien
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population continued increasing rapidly. As a redatal households in the commune, including 166V
Kieu households in Khe Cat village, are now fa@rggerious shortage of production land. On average,
each household (4-5 persons) has 0.4 ha of amfdedlong streams, which is mainly used for cash
crops. Households are also allocated forest latid aviimited area of 0.8 ha/household on average. |
Khe Cat village, 100% households lack productionlal’he commune’s poverty rate is approximately
52%;,for Van Kieu households in Khe Cat, the rat8d%. The Government has to provide food relief on

an annual basis to fight hunger.

Land conflicts between the Long Dai Company andlloesidents occur in all 15 villages of Van Kieu
people in Truong Son commune. According to the Gomgfs report, the total land area under conflict is
only 42 ha and another 20 ha is under encroachidemtever, according to village leaders, the actual
figure is much higher. In Khe Cat village alone,H&6of forest land are under conflict between the
Company and local households. In the Truong Somuame center, an additional 164 ha are disputed
between the Company and the Commune People’s Cteamiithese conflicts began when local
households prevented the Company from reforestatianeas of the Company’s logged-over plantations
that are adjacent to their houses and are maiely fes cassava production.

In implementing Decree 200, the Company signedtatanm contracts with local households on 4,481 ha
out of the Company’s total area of 17,000 ha ofigltion forest land. Similar to the case of Dong Ba
Company, forest land was also allocated to usdesred to the community, who are normally those
having a close relationship with the Company. Maayseholds in Truong Son commune, by contrast,
received no contracts. This generated discontdrimip among local Van Kieu villagers, but alsorfro

the local governments of Truong Son commune anad@bnh district. Conflicts normally arise
according to the following pattern:

« Local households immediately plant cassava in thmgany’s most recently logged-over

plantations

« Allvillage households (such as the case of Khewlllaige) prevent the Company from

reforestation

« The whole community blockades and impedes the Coynfsam harvesting the plantation

forests that the Company contracted with local bbhokls under Program 661.

» The local households clear forests to produce vassad plant eucalyptus in the area near the

residential areas on the Company’s land.

« Local households and the commune government haeatedly submitted petitions to the
Company requesting allocation of land to local peop stabilize their livelihoods. These

13



complaints have not been resolved yet. Local ressdgtill lack land for subsistence,
undermining their confidence in the Company anddhal government. The potential risks of
land conflicts and social disorder are likely toesml. In Truong Son commune, conflicts are

collective, with the involvement of the entire conmmity.

5.3.  LAND AND FOREST CONFLICTS IN LAMDONG PROVINCE, CENT RAL
HIGHLANDS OF VIETNAM

The Loc Bac Forestry Company was established ii8 2@0n the former Loc Bac SFE. The SFE was
originally allocated a total of 32,849 ha of forkstd in 2 communes of Loc Bao and Loc Bac, Bao Lam
district, Lam Dong province. In 2008, the refornoenpany was placed under the management of the
Lam Dong Provincial People’s Committee (PPC) and alfbocated 28,840 ha, of which 3,000 ha is
protected forest and the remaining area produétimst. Implementing Decree 200, the Company
reviewed its land use status and planned to r&@@0 ha to the local government for management, bu
this has not yet taken place. Instead, during @@62011 period, implementing the request of th€ PP
the Company reviewed its land use status and ctadrapproximately 5,000 ha of natural forest land,
which was classified as poor quality forest, tanpiteg industrial and fruit trees (rubber, coffesgkfruit,

etc). These land areas were allocated by the PRE tcompanies, which are mostly privately owned.

Forest land accounts for 90% of the total areaaaf Boc commune. However, this land is almost
completely controlled by Loc Bac Company. In 20thk, commune’s total population was 3,370 people
(826 households), of which the Ma ethnic group anted for 61%. The remaining population included
other ethnic groups such as Kinh, K'Mong, Dao, Tany/d Nung. Most households in Bao Loc have
shifted their livelihood from subsistence produstto plant cash crops such as tea, coffee, andwash

However, the poverty rate of the local ethnic grofi€hau Ma is still very high, approximately 41%.

Village 3 of Loc Bao commune has 4 hamlets (B'xéBXa B, Bru, Xnia). Before 1978, inhabitants of
these four hamlets resided along the Dong Nai.rinet978, the State implemented the permanent
settlement program and moved hamlets to the egiflication. The entire previous settlement and
production area was transferred to the SFE for grement (including cultivation fields, spiritual ésts,
and cultural and traditional forests). When settiimthe new location, the livelihood of the Marmth
group was still largely dependent on agriculturdtication practice on the SFE’s land. In 1994, 8iate
mobilized local residents to shift to plant casbpsr (coffee, cashew, tea) on agricultural land near
residential areas and terminate the practice etarlearance for cultivation. When first movinghe
new settlement location, the villagers were notrtomerous, and their livelihoods did not face many
difficulties. Since 2000, with the improvement bétroad system after the construction of the DoagdN

and 5 hydropower plants, Hmong, Tay, Nung, and Kitfitmic groups began to migrate into the area. The
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increased population contributed to land degradatitd ineffective production, as soil conditionshia
new settlement area are much less fertile thadtdrptevious residential areas. The pressure of a
production land shortage is increasing, not leastibse the entire former agricultural land aréaciated
within the 5,000 ha which the Company returnechtoRPC for re-allocation to private companies.

The original residential area of the Chau Ma etleoimmunity in Bao Lam district was a revolutionary
base during the American War. The community truated supported the Revolution. They, therefore,
have a high sense of compliance with the law; @salt, they have hardly ever encroached on State-
managed land. Yet in complying with the permaneitivation and settlement movement introduced by
the State, the local population is facing a sergh@tage of production land. 191 households inRac
commune, nearly one-fourth of the commune’s totaldeholds, lack arable land. Members of these

households are workers for a rubber company theattige in the commune.

Over the last few years, due to the problem of petidn land shortage, many households returned to
cultivate on their former agricultural land, evéough these lands were allocated to the Loc Bac
Company or had been transferred to rubber plamtatbonpanies, including Bao Lam Rubber Company
which is under management of the Dong Nai Rubbep@ation. As a consequence, land conflicts are
rampant, especially after the PPC decided to meate the 5,000 ha of natural forest land to conasan
instead of to local residents or commune governsdyt 2012, almost all the rubber companies which
were allocated land by the PPC had their land exotred by the local households, including Bao Lam
Rubber Company, which has the largest conflictad kaf about 120 ha. Many households planted coffee
and impeded the rubber plantation companies fraerieg their former land. Land conflicts occur
frequently, sometimes resulting in fighting. In dgpical case, local residents of Loc Bao commune
attacked and ruined the Bao Lam Rubber Companfjisedh 2009. In village 3 of Loc Bao commune,
villagers have submitted petitions to the localeowvnent three times (in 2000, 2008 and 2012),
appealing to allocate productive land to stabilfesr lives. But instead of allocating productiaadl to

the local population, the PPC allocated forest kandibber companies.

6. SUMMARY OF THE MAJOR CHARACTERISTICS OF LAND AND FO REST CONFLICTS

The National Assembly’s 2012 report on the impleratan of policies and legislation on residentiatla
productive land for ethnic minorities showed theg problem of production and residential land faogd
ethnic minorities had reached a critical point: entiran 347,000 ethnic minority households lacked
productive land and access to the forest (Natidsabmbly Standing Committee, 2012).

To tackle the problem of production land shortafetionic households, the Government issued Decision
134/2004/QD-TTg dated July 20, 2004 on some supeqgpblicies which provide agricultural and
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residential land, housing and clean water to ptamie minority households. The Decision stipulatest
the minimum land area that should be allocatedhtotmusehold is 0.15 ha of double-crop rice paddy
land’, 0.25 ha of single-crop rice paddy land, or 0.®heash crop land. This minimum area is too small
to ensure that a household can escape povertyrédingao a survey conducted by the Consultancy on
Development Institute (CODE) in 2012 in the Centtighlands, this minimum area could hardly ensure
subsistence even for Kinh households who havevatiltin experience and high level of intensive
investment. In this survey, each Kinh householthénupland area, in case of having no rice lanédae

at least 1 ha of cash crop land to escape poueEttipic minorities normally have less intensive
investment capacity than that of the Kinh, thegrdifiore, need an area which is at least one afdhal
two times higher than that of the Kinh to escapeepty, that is an area of 1.5-2 ha of cash crod kea
per household.

To prepare land availability for implementing Dégis 134, the Government issued Decision
146/2005/QD-TTg dated June 15, 2006 to reclaimymxctidn land from state farms and SFEs to re-
allocate to poor ethnic minority households. Howethds decision did not lead to significant re-
allocation of land to the local population. There &vo reasons causing the delay. Firgbyme land
plots are of poor quality, far from residential@aend not suitable for cultivation. In case tHaEESseek
to allocate poor quality land, local residents vaobt necessarily be willing to receive it. Secgntiical
governments do not have a budget to conduct ldadagion. Third, and most significantly, there is a
absolute shortage of available land to allocat@réittice, even if the first two conditions are ntieé
land availability cannot sufficiently meet the derdaf ethnic minorities for productive agricultueaid

forest land. This explains why more than 347,00@ietminority households are lacking productiordlan

The above case studies show that land shortabe meajor driver causing land conflicts betweenlloca
population and forest companies. Land shortagegkexyis only one of the drivers leading to land
conflicts in these sites. Other important driverdude unfairness in land utilization of SFEs aochl
governments, and the development of commerciatalgural products. We examine each of these

drivers in turn.

Lack of productive land:This driver is identified in all three studied sitén these sites, almost all local
households have limited wet rice and cash crop. l[sieevly-formed households, if they are not
distributed land by their parents, do not have lmaultivation. In locations with active SFEsetlocal
population faces the most serious shortage of mtamuland, because when SFEs were established, the
State sequestered the entire productive land dbtia population and allocated it to SFEs for

management, including the agricultural cultivatiand of local households. On the other hand,

2 That is, land that has sufficient irrigation téoal for planting of two rice crops per year.
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population growth (both natural and through mignaiintensifies the pressure on land and negatively
impacts on local land availability. In some lodaht land which was previously managed by the SFEs
was returned to local governments to re-allocatedal population. Local governments, however, db n
always follow through with land allocation. In c&rt locations, commune People’s Committees stiteha
available land that they have delayed in allocatingther locations, SFEs were issued land uge rig
certificates for their management area. Land ug# dertificates are recognized as the legal basis
determine legal rights of SFEs over their land.if@a land shortage, the local population has miceh
other than cultivating on the land areas whichadlaeated by the State to the SFEs. This triggand |
conflicts.

Unfairness in land utilization:Many local people feel that they suffer the lossipared to the SFEs and
external users in land accessibility and utilizatiand this triggers land conflicts in some loaagioThe
unfairness is reflected in certain aspects:

» The lack of productive agricultural and forest lagdults in a high poverty rate in the community.

» SFEs manages a large area of land but allocaiggiternal users who are wealthy and powerful
people, not community members

» Local governments reclaim SFEs’ land, but allodte private companies instead of to the local
population, presumably due to formal or informalentives, including corrupt practices in some

cases

» Private companies clear forests for rubber plaowat{or other uses) on forest land which has been

maintained and protected by the local populatiordézades.

The National Assembly’s report on SFE reform stesghat!Voters reflected that the land is poorly and
improperly managed and ineffectively utilized latesfarms and SFEs; conflicts occur rampantly in a
number of localities and are slowly resolved aradiequately attendédNational Assembly Standing
Committee, 2012J.

Improper implementation of land policy in some litezs has prompted discontent among the local
population and leads to land conflicts. In theisecdf voters’ recommendations on land issues, the
National Assembly report mentiofis some cases, although certain land areas werept@nned by the
Prime Minister as rubber plantation zones, threeviances... have decided to convert 5,068.86 ha of
forest land to rubber plantationdibid.,). This shows that when local governmentsidbproperly

implement land use regulations and instead favtarprises over the needs of the local populatiuis, t

% Translations by the authors.
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can trigger local land conflicts.

The unfairness in land utilization in some locaktis also emphasized in the supervision repoithwh
highlights“Agricultural and forestry companies... are subjégtiease land... but almost no such
companies...have signed land lease contracts, em déthey sign land lease contracts, they have not
fulfilled their financial obligations to the lanavhereas when allocating production land to housé$ol
through contracts, the local population must paglboth product values and land rentals to statefa
and SFEs. This represents unfairness and partialitich could easily lead to wastefulness and
corruption” (ibid.,). This issue was also found in the casdie) especially in Lang Son. The local
population and local government in Huu Lung distciensidered that the product sharing contracbapti
that the Company signed with the local householass, w its nature, actually the practice of leasamgl
for land rental, and this option appeared unfathtlocal population. This is also a driver whidhggers
local land conflicts.

The roles of commercial agricultural commodity magts: Market development of agricultural
commaodities in many upland areas directly affeots sometimes increases the complexity of land
disputes in some localities. Market developmentexmhnsion is mainly due to the development of the
upland road system, which has been heavily promwogdtie Viethamese Government and donor
agencies such as the World Bank. This facilitatestitade of agri-forestry products in upland aieas

far more convenient way than before the road systamconstructed. Profits earned from cultivatian o
land increase, and this drives local land priceadmease as well. Previously, cultivation on agjtigral
and forest land provided low efficiency. Now, thgbuplanting crops of higher market value, land not
only helps maintain livelihoods but also allows &mcumulation. Increasing land values motivates
relevant stakeholders seeking ways to access anibttand. This makes land conflicts more complex.

Customary and legal rights over the lanth a number of locations, including the case stiths, land
conflicts are characterized by historical elemewthen establishing the SFE system, the State &idca
the entire forest land area nationwide to SFEsfanagement. In many localities, the land area atibut
to SFEs covers cultivation land of the local popata Although customary cultivation rights have no
legally recognized by law, these rights were recogphby households in the community and by
neighboring communities. The claim of customaryieation rights in the context that legal rightsov
land of SFEs are recognized by the State leadsfarand forest users to confront SFEs in land

utilization.
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7. CONCLUSIONS, POLICY IMPLICATIONS AND RECOMMENDATION S

The three case studies presented in this papeesutyt:

The spatial extent of conflicts over forest land isarger than that indicated by Vietnamese
government statistics,.e. conflicts cover a significant portion of therfllion ha under formal SFEs
control. One SFE alone (Dong Bac company in Lang@ovince) reports conflicts covering over
17,000 ha.

Competition for land lies at the core of these colfi€ts, more so than access to timbeslthough
this may reflect the depletion of timber resouriceany areas. The lack of access to productive lan
fuels villagers’ insecurity over basic subsisteand deeper frustrations with the SFEs and, more

broadly, the state.

Specifications of SFEs reforestation contracts coulgd with lack of company support causes
local resentment.This usually includes resentment about benefitisjarrangements for forest
product harvesting, land allocations or contradtsryto outsiders, dissatisfaction with the support

received from the company and restrictions impasedgricultural uses of the land.

A sense of injustice is the trigger for most landanflicts. Villagers are more likely to oppose SFEs
if they feel their customary rights to land or liteod are being violated and/or they perceive lsnd
unfairly allocated to outsiders (e.g. private conips).

Authorities lack effective mechanisms to address tal conflict at the local level.Even where

SFEs (or their renamed successor companies) agtensfer land to villagers, transfers are often
stalled because a) local authorities lack the huamahfinancial resources for implementation, bilan
is given to private companies, or ¢) land is tadifam villagers or is not productive. The issuante
land use right certificates (LURCS) has been imtiffe in resolving conflicts, as LURCs are often
issued without due diligence and overlook estabtidand uses by villagers as well as their
customary rights to forest land. This suggestsithiRC issuance, while important for agricultural
land, is an insufficient mechanism to promote folasd rights. The Vietnamese Government,
together with the World Bank and other donors, &hoethink their approach to land certification to
take better consideration of customary rights &edpractical obstacles to forest land reform.

Currently, the Vietnamese state is in the procégsglementing Politburo resolution 30-NQ/TW and
Government Decree 118/2014/ND-CP to continue retiray&FES, as well as National Assembly
resolution 112/2015/NQ-QH13 on strengthening lamehagement by SFEs. Given the situation

described in the above case studies and lessandrfiplementation of previous SPE reform efforts, we

recommend that the Viethamese government:
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1. Develop a comprehensive framework and criteriavtduate the overall effectiveness (economic,

social and environment) of SFEs in order to develoaction plan for further forest land reform.
2. Develop criteria for assessment of current landafisSEs.

3. Identify solutions and mechanisms to solve landfanekst conflicts between SFEs and local people.
The implementation of action plan for renovatindg=Svill only be completed when land conflicts

between SFEs and local people are fully identified solved.

4. Local authorities should pay attention to the pssoaf returning land from SFEs for local people to
make sure that land and forests are sufficientigder local livelihoods and spiritual purposeaft
their return.

5. The coming revision of the 2004 Forest Protectiawlinto a Law on Forestry, scheduled for 2016-
17, should ensure that communities have full rightsccess to the forest after they are issued land
and forest use certificates.

The analysis in this paper also has implicatiomsmfiplementation of REDD+ and FLEGT in Vietnam.
Reducing Emissions from Deforestation and Foregr&aation (REDD+) is an effort to create a
financial value for carbon stored in forests, affgrincentives for developing countries to reduce
emissions from forestlands and invest in low-carpaths to sustainable development. REDD+ includes
the role of conservation, sustainable managemediore$ts and enhancement of forest carbon stoak. Th
program started in 2008 and since 2009, Viet Nastéleen steps to align its forestry sector with
REDD+. After implementing preparation and readin@sase, in July 2013, Vietham became the first
country among of 47 partnering with UN-REDD couedrto sign MOU with UN for implementing phase
Il to operate REDD+ in Viet Nam (Vietham-redd.org).

Forest Law Enforcement, Governance and Trade (FDEBTS to reduce illegal logging by
strengthening sustainable and legal forest managgingroving governance and promoting trade in
legally produced timber. The EU's FLEGT action plaas established in 2003. Vietnam started to
negotiate voluntary partnership agreement (VPAhEU’s FLEGT in November 2010 and process is
still going on up to now (euflegt.efi.int).

Forest conflicts influence the potential of implamELEGT and REDD+ to achieve their primary
objectives, i.e., ensure the legality of timbeneats, processing, domestic sales of wood prodaicts,
their export as well as maintain and increase cagbocks in forests. The current conflict dynamics
between villages and SFEs could undermine thesgapyiobjectives and even potentially aggravate the
conflicts if conflicts resolution processes are designed and implemented properly. The following

challenges may occur:
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Inability to demonstrate the legality of wood prodicts from contested lands for domestic
consumption or EU export as would be required under the FLEGT VPA. Attbey least, the
conflicts may deter retailers who want to avoidtooversy associated with wood products. Villagers,
for example, cannot produce “legal wood” when they not recognized as legal landholders on
forestland allocated to the Company. Companietrim may be the legal landholders, yet cannot
grow trees due to encroachment by villagers. Lamdlicts make the legality of the timber
controversial. Local communities contest the LURE@nged to FCs due to lack of prior consultation
or consideration of pre-existing claims on land.

Inability to demonstrate sustainable forest managemnt for carbon stocks while meeting local
livelihood needs along the lines of the REDD+ safegrds. The clearance of land for agricultural
crops (subsistence or otherwise) or rubber plantatiloes not increase carbon stocks but rathes lead
to further degradation. In addition, the failureg¢cognize villagers’ customary rights and promote
participatory decision-making may block global fica due to non-compliance with REDD+

safeguards.

Potential rise in conflict due to increase in valuef land, either from increased access to EU and
potentially other markets or new sources of incédondorest management from REDD+ funding

mechanisms.

With those potential risks, it is suggest thatWietnam FLEGT VPA process should facilitate a fores

sector review process that could facilitate thelggn of many of these long-standing land cotslit

facilitate their resolution, particularly duringetidevelopment of a national legality definition &richber

Legality Assurance System (TLAS). Vietnam’s VPA gees would need to prioritize several issues

within a legality definition processor TLAS:

Clarification of forest tenure rights, especially wth regard to the timber legality definition, i.e.

the legal framework determining what constitutes lgal timber. This would include clarification

of who holds the rights to forestland and resourmpasgicularly in situations where LURCs conflict
with actual land use or customary rights. Furtheenoonflicts prevent the issuance of more LURCs
across the country, yet no wood producer can pedemonstrably legal wood without the LURC.
This calls for a reform such that existing LURCsudbneed to be accompanied by some sort of
proof that adequate consultation has taken place pationwide initiative to review forest tenure,
conflict resolution and mandating the inclusiorfFoée Prior Informed Consent (FPIC).There should
be an enabling framewaork for civil society orgatimas (CSOs) to monitor and facilitate all LURC
processes.
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Perceived injustices associated with reforestatiocontracts (definition of legality stage):

Villagers often perceive the sharecropping arrareggmand allocation of contracts to outsiders or
local elites as unjust. Even when contracts amimpliance with laws and regulations, conflicts
impede producers from obtaining LURCs or produdaogtroversy-free wood products. Options for
resolution include accepting such contracts ontigéfy comply with minimum standards for the
protection of villagers' rights and interests, umting FPIC before contracts are signed, the
monitoring of compliance supported by TA and tragnof FCs and CSOs, and allowing free media
coverage of conflicts.

Also conflicts between villagers and SFEs will dite affect the success of the REDD+ Action Plan in

Vietnam. The implementation of Vietnam REDD+ phHsgould need to prioritize at least four critical

issues to lay the foundation for successful impletakson:

Address conflicts leading to forest conversiarSFEs land is often encroached upon due to
villagers’ subsistence and income needs, wherdlagers feel that land encroachment for
agricultural production is the only option thatosils them to benefit from the forest land. Any dffor
to contain agricultural uses and enhance carbaksia the landscape, therefore, must involve
villagers to avoid risking failure or further impenishing them. SFEs and villagers should both be
involved in the development of carbon-rich landssapn the basis of existing use and customary

rights, which may have to be preceded by land daettlement processes.

Improve forest management practices by SFE©Due to conflicts over land use, SFEs cannot be
assumed to be effectively managing all the foresitlafficially listed in their land use rights
certificates. Any efforts to assist SFEs to acggeisal funds for climate change mitigation through
high-carbon management of tree plantations wildrteeinvolve villagers as active participants and
give them a central role in efforts to improve thanagement of degraded forest lands, and will

likely need to include land claims settlement pesess.

Operationalize Cancun Safeguards and prepare actioplan for implementation of the

agreement of COP 21Existing UN REDD documents value local knowledgd #re rights and

local people to be informed and consulted on RERDBHonNS, but pay less attention to local peoples’
forest tenure or customary rights. Stakeholdersilghioe involved in the design and implementation
of REDD+ actions, particularly local communitieshilé implementing the National REDD+ Action
Plan, the Vietnamese government is committed tc@asafeguard 4, and it is now time for FPIC to
be integrated into institutional commitments anchitared during the REDD+ implementation.
Existing procedures under Vietham’s Decree on Goass Democracy and other policy mechanism
fail to enable meaningful participation in publieasion-making. The implementation of the Action
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Plan can provide support to the safeguard proceésseddress forest tenure issues, particularly
conflicts between SFEs and villagers. They can aefable the independent monitoring of safeguard
implementation. This may include expanding procedumder the Ordinance on Grassroots
Democracy (2007) to include FPIC and enabling iedej@nt organizations to conduct and monitor
FPIC stakeholder consultations to implement Car®afeguard 4 as well as preparation of an action
plan for implementing the agreement of COP 21 winels just signed in Paris on December 12,
2015.
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